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Procurement & Property Division
Policy Memorandum

Subject:  Processing GAO and Agency Protests Resulting from 
  the Procurement Process

Number:

        33-01
Distribution:
ARS:        PAOs
               FD

     PPD
                  

Date: 3/9/1999
3/27/2001 (changed
PPD Point of Contact)

This Replaces:  
ARS Directive
212.13

Background In concert with the National Performance Review, ARS Directive
212.13, Processing Protests Resulting from the Procurement Process,
was canceled because 4 CFR Part 21 (GAO Bid Protest Regulations),
FAR Subpart 33.1 and AGAR 433.104 provide regulatory
requirements for processing protests to the Agency and the GAO.  This
memorandum provides information concerning the processing of GAO
and Agency protests within ARS.

Responsibilities Responsibilities for processing GAO and Agency protests are as
follows:

GAO PROTEST

ARS GAO LIAISON (Procurement Analyst in the Policy Branch,
PPD)

C Acts as the single point of contact for the GAO notification of 
protests within the Agency; 

C Notifies the Contracting Officer (CO) of the protest and the
due date for the Agency report;

C Provides a copy of the protest to the CO once it is received
from the GAO;

C Ensures that the CO submits the proposed Agency Report to
the ARS GAO Liaison within 7 working days prior to the
required submission date at the GAO;  
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C Reviews the Report (including the Memorandum of Law) for
completeness and ensures that the document, along with Policy
Branch comments, is forwarded to the Director, Procurement
and Property Division (PPD) for review within 1 working day;

C Ensures that the Director’s comments are forwarded to the CO
within 3 working days of submission; 

C Furnishes a copy of the Agency Report to the USDA Senior
Procurement Executive simultaneously with submission to the
GAO; and

C Answers questions concerning interpretation of the FAR
requirements and Agency protest procedures.

THE CONTRACTING OFFICER FOR THE ACTION BEING
PROTESTED TO GAO

C Within 1 day fax a copy of the protest to Gary Butler, OGC,
(Phone: 202-720-5824; Fax: 202-720-5837), and to the ARS
GAO Liaison, if protest is filed with the procuring  CO, along
with their phone number and E-mail address, and request the
assignment of an attorney.

C Provide to the OGC attorney, the following:
C Copy of solicitation and all amendments;
C awardee's bid or proposal;
C protestor's bid or proposal;
C abstract of bids;
C source selection recommendation; and
C copy of Statement of Relevant Facts.
C Comply with the GAO protest regulations set forth in 4

CFR Part 21 (GAO Bid Protest Regulations), FAR
Subpart 33.1 and AGAR  433.104.   Enclosure 1
provides a summary of the Bid Protest Requirements
set forth in these Regulations.  Enclosure 5 provides the
GAO Protest - Chart of Relevant Time periods.  Also,
the Sixth Edition of “Bid Protests at the GAO: A
Descriptive Guide” previously furnished, provides
useful information on the GAO’s bid protest process.

C Provide a copy of the Agency Report to the ARS
GAO Liaison 7 working days prior to the required
submission date to GAO.  Enclosure 2, GAO Protest
Report Exhibits, provides a summary of information
required to be included in the Agency Report. 
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Enclosure 3 is a sample format for the “Contracting
Officer’s Statement of Relevant Facts”.  To avoid
conflicts between the Memo of Law and the
Contracting Officer’s Statement of Relevant Facts,
ensure that the attorney reviews statement of facts prior
to final.

C Complete report and file with the GAO within 30 days
after receipt of protest.

OGC ATTORNEY ASSIGNED

C Provides legal advice;
C Reviews and makes recommendations on the COs Statement

of Relevant Facts;
C Prepares the Memorandum of Law, which becomes part of the

Agency Report; 
C Provides legal counsel during any hearings; and
C Delivers the final Agency Report to the GAO by the required

submission date.

AGENCY PROTEST

ARS LIAISON (Procurement Analyst in the Policy 
Branch, PPD)

C Assists in the use of alternative dispute resolution techniques;
C Reviews the report for adequacy and completeness and

ensures that it is forwarded to Director, PPD for review and
concurrence, within 2 days;

C Assists in the independent review process of the Agency
protest, if applicable;

C Reviews the request for award in the face of a protest; i.e.,
urgent and compelling reasons; and                   

C Answers questions concerning interpretation of the FAR
requirements and Agency protest procedures.            
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CONTRACTING OFFICER FOR THE ACTION BEING 
PROTESTED

C Responsibility for the processing of the Agency Protest;
C Use best efforts to resolve all concerns raised by an interested

party through open and frank discussions, prior to receipt of a
protest;

C Where appropriate, consider the use of alternative dispute
resolution techniques; (i.e., third party neutrals, and another
agency personnel) as acceptable protest resolution methods.

C Ensure that Protests include the following information, if not,
these may be grounds for dismissal of the protest:

(i) Name, address, fax and telephone numbers of 
the protester;
(ii) Solicitation or contract number;            
(iii) Detailed statement of the legal and factual 
grounds for the protest;
(iv) Copies of relevant documents;
(v) Request for a ruling by the Agency;
(vi) Statement as to the form of relief requested;
(vii) All information establishing that the protester 
is an interested party for the purpose of filing a protest;
and
(viii) All information establishing the timeliness of 
the protest.

C Protests may be filed with the Head of the Contracting Activity
Designee (HCAD) or the CO.  If protest is filed with HCAD, a
complete copy should be furnished to the CO no later than 1
day after filed with the HCAD.  Enclosure 4 provides a
summary of the Agency Bid Protest Requirements set forth in
the regulations.  Enclosure 6 provides the Agency Protest -
Chart of Relevant Time Periods.

C An Agency protest does not extend the time for obtaining a
stay at GAO.
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OGC ATTORNEY

C Provide legal advice and counsel concerning the protest to the
CO.

Action Required by REE Ensure compliance with the regulations in 4 CFR Part 21, FAR
Contracting Officers Subpart 33.1 and AGAR 433.104.

PPD Point of Contact Headquarters/Area Office Cognizant Procurement Analyst, 
Policy Branch, 301-504-1725

Approved                  /s/                                        
Richard G. Irwin, Director
Procurement and Property Division

6 Enclosures



Enclosure 1

                        SUMMARY OF GAO BID PROTEST REQUIREMENTS

Subject Area Requirement

1.  Time for Filing a Protest to GAO Protest must be filed not later than 10 calendar
days after the protester knew or should have
known the basis of protest or 5 days after
debriefing, whichever is earlier.  

Note:  If a significant legal issue is at stake, the
GAO may accept an otherwise untimely protest
(4 CFR Section 21.2 (c)).

Exception:  Protests challenging competitive
procurements when a contractor requests a
statutorily required debriefing. Debriefings are
required only if requested in writing within 3
days of;  a) notice of elimination from
competitive range or; b) notice of contract
award.  The protest shall not be filed before the
debriefing date offered to the protester but shall
be filed not later than 5 calendar days after the
debriefing date.

If an Agency-level protest was timely filed,
subsequent protest to the GAO must be within
10 calendar days of actual or constructive
knowledge of adverse Agency action.

2.  Suspension of Performance The CO must immediately suspend
performance pending resolution of the protest
within the Agency if a protest is received within
10 calendar days after contract award or
within 5 calendar days  after a debriefing date
offered to the protester under a timely
debriefing request, whichever is later.  If
continued performance is justified, a written
justification or determination shall be approved
by the HCAD. 



Note:  Because of time line, non-required 
debriefings should be given, if at all, beyond 
the 10 days after award period to eliminate 
mandatory suspension of performance.

3.  Submission of Agency Report to the GAO 30 calendar days after telephonic notice of the
protest to the GAO.  A copy of the report must
be simultaneously provided to the ARS GAO
Liaison for forwarding to the USDA Senior
Procurement Executive.

At least 5 calendar days prior to the filing of
the Agency report, where specific documents
material to the disposition of the protest have
been requested, the Agency must provide a list
of those documents.  The CO must provide all
interested parties and the GAO a list of those
documents and any portions thereof that they
intend to withhold from the protester and the
reasons for the proposed withholding. 

Any objections by the protester to the scope of
the Agency’s proposed
disclosure/nondisclosure of documents must be
filed within 2 calendar days after receipt of the
list.

4.  Protestor’s Comments on the Agency Filed with the GAO within 10 calendar
     Report to the GAO days after receipt of the report.  Copies

provided to contracting Agency and other
participating parties.  If a hearing is held, these
comments are due within 5 days of the hearing.

5.  Hearings May be held at the request of the Agency, a
protester, or other interested party.  (e.g.,
awardee).  Held at the GAO in Washington
and at the discretion of the GAO, at other
locations, or by telephone.

6.  Decisions by the GAO Within 100 calendar days after filing the
protest.



7.  Express Option May be requested by either party, or the GAO
may invoke on its own.  Requests must be filed
within 5 days of protest filing.

Must be suitable for resolution within 65
calendar days (decision by GAO must be
within 65 calendar days after filing a protest).

The Agency Report is due to GAO within 20
calendar days.

Protester’s comments on the Agency Report
must be filed with the GAO and other parties
within 5 calendar days  after receipt of the
report.

                           OR

Consolidated comments on the Agency Report
and hearing are due within 5 calendar days
after hearing or as specified by the GAO.

     
8.  Sustained Protest The protester shall file their claim for cost  with

the contracting agency within 60 calendar
days after receipt of the GAO’s
recommendation.

Note:  If ANY deadline falls on a weekend OR Government holiday, the deadline is extended to the
next business day.



   Enclosure 2

                                        GAO PROTEST REPORT EXHIBITS

Supporting documents required to determine the validity of a protest are submitted in the Agency
Protest Report.  Documents are to be arranged in chronological order within each submission, earliest
documents first; bound on the left margin (where practicable); numbered (whole numbers only); tabbed;
and indexed.  At a minimum, a copy of the following documents shall be included in  the Agency Report
to the GAO:

1. The protest;

2. The offer submitted by the protesting offeror;

3. The offer being considered for award or being protested;

4. All relevant evaluation documents;

5. The solicitation, including the specifications or portions relevant to the protest;

6. The abstract of offers or relevant portions;

7. Any other documents that are relevant to the protest, including documents specifically
requested by the protester;

8. If applicable, the determination and findings to proceed with award and/or to continue contract
performance;

9. The CO signed statement of relevant facts, including a best estimate of the contract value.  The
statement is to set forth findings, actions, recommendations, and any additional evidence or
information not provided in the protest file that may be necessary to determine the merits of the
protest;

10. Memorandum of Law (to be prepared by the OGC attorney assigned to the protest); and

11. A list of parties being provided the documentation.



Enclosure 3
***SAMPLE***

UNITED STATES GENERAL ACCOUNTING OFFICE
OFFICE OF THE GENERAL COUNSEL

PROCUREMENT LAW DIVISION
WASHINGTON, DC 20548

CONTRACTING OFFICER’S STATEMENT OF FACTS

1.  On May 29, 1997, the United States Department of 

Agriculture (“USDA”),(“KCMO”) issued solicitation no. KCMO-02-N-97(the

“Solicitation”) for the acquisition of janitorial services

for one base year and two one-year options at the Federal Building, 8930 Ward

Parkway, Kansas City, Missouri.

2.  The Solicitation was a Request for Proposals (“RFP”), set aside for

small businesses, and stated that the award “will be made to the offeror with

the lowest cost and technically acceptable proposal”.

3.  KCMO held a site visit on June 12, 1997.  As a result of this site

visit, KCMO issued Amendment A/01 on June 18, 1997 to clarify issues raised

during the site visit.

4.  Section L of the RFP stated an information requirement for the

technical proposals:

L.9 INFORMATION TO BE INCLUDED IN TECHNICAL PROPOSALS

In order to receive maximum consideration in the 

technical evaluation process, Offeror’s technical 

proposal must address all of the areas outlined below:

(a) Completed Section K, Representations and Certifications.
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(b) Experience and Past Performance: To receive maximum
consideration for award, Offerors shall submit at least
three Janitorial

                       
1/ RFP p.82, § M.1 (b).
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contract references, current and previous 
with whom you have had a continuous working relationship for
not less than one year of continuous service, within the
last five (5) years.  Contract references submitted must be
comparable in characteristics and approximate 
size of the federal building to be maintained under this
contract.  Each reference 
submitted must provide the following 
information:

(1) Name of contracting activity, contract 
number and type

(2) Two customer contact points with name,
title, valid telephone numbers, and 
contract number.

(3) Building name, location, and type of 
space (i.e., office warehouse, military housing, etc.)

(4) Building square footage

(5) Period of performance 

(6) Annual contract value (emphasis added)

5. Section M of the RFP stated the evaluation factors thus:

M.1 EVALUATION FACTORS FOR AWARD

(a) The Government will make award to the 
responsible offeror whose offer conforms to 
the solicitation and is most advantageous to 
the Government, price and other factors 
specified herein considered.  For this 
solicitation the Government will consider the 
offeror’s past performance record in 
providing similar services and the price.  
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The past performance factor and price factor 
are approximately equal in terms of 
importance.

                                                            
(b) The Government will rank offerors from the 
lowest to the highest based on the total 
evaluated price submitted in response to this solicitation.  The
Government will then
evaluate the past performance record of 
offerors beginning with the offeror 
submitting the lowest priced offer and moving 
to the second lowest, third lowest, etc.  The 
award will be made to the offeror with the 
lowest cost and technically acceptable 
proposal.  Government may award the contract 
to an offeror with a higher price but a 
better past performance record.  The past 
performance record of higher priced offerors 
will not be evaluated or otherwise considered 
except as provided in paragraph (c) below.

(c) If an award is not made based on initial 
offers without discussion as is contemplated 
by this solicitation (see FAR 52.215-16 
(AltII)), the past performance record of all 
offerors included in the competitive range 
will be evaluated and considered.  After 
receipt of best and final offers, the trade 
offs, if any, between price and past 
performance will be made in selecting the 
successful offeror for award.

(d) The total evaluated price for evaluation will 
be calculated by utilizing the following 
formula:

(1) The monthly prices offered in part I, 
Section B, Item 2, will be multiplied by 
12 months for the base year and for each 
option period.
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(2) The option to extend will be evaluated 
by multiplying the monthly price for 
Options I and II by 12 months.

(3) The extended amounts from (1) and (2) 
above will be totaled to determine the 
total evaluated price.

M.2 EVALUATION OF OPTIONS FAR 52.217-5 (JULY 1990)

(a) Except when it is determined in accordance 
with FAR 17.206(b) not to be in the 
Government’s best interests, the Government 
will evaluate offers for award purposes by 
adding the total price for all options to the 
total price for the basic requirement.  
Evaluation of options will not obligate the 
Government to exercise the option(s).

4.  Proposals in response to the RFP were due July 2, 1997. Fourteen

(14) offerors responded.  The Contracting Officer ranked all offers from the

lowest price to the highest price based on the total evaluated price submitted

in response to the solicitation.

5.  The technical evaluation team was given the technical proposal with

the lowest priced offer to evaluate.  If the contractor met the requirements

of comparable service and experience, the contractor’s past performance

references were evaluated.  If the score from the contractor’s past

performance referenced achieved the competitive range, that contractor was to

be awarded the contract.  If the proposal failed to meet the 
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requirements of comparable service and experience, or the score from the

contractor’s past performance did not achieve the 

 competitive range, the evaluation team moved on to evaluate the next-lowest-

cost proposal.

6.  Past performance references were rated on five performance

standards: a) responsiveness; b) recurring deficiencies; c) follow-up on

complaints; d) on-schedule performance; and e) staff turn-over.  Each of these

five standards was worth a maximum of ten points.  Therefore, each fully-

successful reference could provide the offeror with fifty points.  By

providing the required minimum three references, all fully-successful, an

offeror could conceivably accrue 150 evaluation points.

7.  The technical evaluation board determined the competitive range

minimum to be 75 out of 150 points (50% of fully satisfactory).  There were

three technical evaluators who rates the offerors’ references.  The technical

evaluators first verified if the offeror provided the six requirements for

each of the three referenced: a) name of contracting activity, contract number

and type; b) two customer contact points with name, title, valid telephone

numbers, and contract number; c) building name, location, and type of space

(i.e., office warehouse, military 
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housing, etc.); d) building square footage; e) period of performance; and f)

annual contract value.  If the offeror’s 

reference did not meet the six requirements the offeror received a score of

zero for that reference.

8.  If the offeror’s references met the six requirements, the technical

evaluators called the offeror’s referenced and asked questions related to the

five performance standards.  The evaluators each awarded points on the

following scale:

Above Average =9-10 points

Average = 5-8 points

Below Average =1-4 points

Unsatisfactory =0 points

Total points for each reference could potentially add up to 50 points (5

performance standards x 10 points) from each evaluated total points for all

three references could add up to 150 points from each evaluator.

9.  The technical evaluation board averaged the individual past

performance reference scores given by each evaluator to each  reference by

adding together all three evaluator’s scores per reference and dividing this

value by three.  Utilizing the above scale, the technical evaluation board

determined that to be considered technically acceptable, the offeror’s

referenced 
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should equate to at least “Average.”  Since “Average” was 

assigned 5-8 points, the board determined that the collective 

score should be at least 75 points (5 points x five standards = 25 x three

references = 75).  It would be possible for an offeror to achieve the

competitive range even with on completely unsatisfactory past reference (e.g.,

averaged scores of 50, 25,

and 0).  This allowed for a flawed past performance to be offset by above

average performance on another contract.

10.  UKO bid a price of $459,447.00 for this contract.  UKO also

submitted five past performance references in its offer.

Below is the consensus of the technical evaluation board:

a. FAA, ARTCO - 130,000 sq. Ft. - This reference did not meet

the minimum size standard of the RFP;

b. Mass. State Lottery - 150,000 sq. ft. (total of 5

buildings).  Meets the minimum size standard;

c. Green Airport, FAA - $23,100 a year.  Offeror did not

provide building square footage.  Nonresponsive to

requirements of RFP.  Contract value indicate not comparable

to this contract.
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d. Logan Airport, FAA - $22,800 a year.  Offeror did not

provide building square footage.  Nonresponsive to

requirements of RFP.  Contract value indicates not

comparable to this contract.

e. Thomaston Lake, U.S. Army Corp. - $21,052 a year for Public

Park Cleaning.  Offeror did not provide building square

footage.  Nonresponsive to requirements of RFP.  Contract

value indicates not comparable to this contract.  Contract

type not comparable to this contract.

11.  Of UKO’s five submitted references, four of the five were

nonresponsive to the RFP requirements.  Three of the five references did not

contain the building square footage, as required, and therefore could not be

counted toward the technical score.  These three past reference contracts were

for values ranging from $21,052.00 to $23,100.00 per year.  The Government’s

cost estimate for this contract was $175,000.00 per year ($525,000.00 total),

and received offers ranging from $141,188.00 per year ($423,564.00 total) to

$312,000.00 per year ($936,000.00 total).  These three of UKO’s past

performance references were for contracts approximately 13% the value of this

contract, and were determined by the technical evaluation board to be not 
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comparable in size.  One of the three references was for cleaning a public

park, which was determined to be a service not comparable to building

janitorial service.  Of the two remainingUKO references, one was for 130,000

square feet, which did not meet the comparable size minimum of 148,258 square

feet.  The final reference, for 150,000 square feet, met the comparable size

standard.  However the RFP required a minimum of three janitorial contract

references.

12.  UKO provided five references, yet three of the five were

nonresponsive due to a lack of information, another was incomparable in size,

leaving UKO with but a single reference that was responsive and comparable.  A

fully-successful score on this single reference could yield a maximum of 50

points.  Based on the technical evaluation board’s determination that any

offeror who did not achieve at least 75 out of 150 points (one-half of the

maximum score), UKO’s proposal was found technically unacceptable.

13.  The technical evaluation board proceeded to rate the next-lower-

cost offer.  The board determined that the lowest-cost technically acceptable

proposal was submitted by Universal Building Maintenance, Inc. (UBMI), 3310

Sunrise Avenue, 

Suite 101, Las Vegas, Nevada, for the amount of $489,442.
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14.  On July 23, 1997, in accordance with the Federal Acquisition

Regulation (FAR) 15.003(a)(2)(i), the CO sent letters to the unsuccessful

bidders informing them of their loss.

15.  On August 4, 1997, the CO awarded to UBMI contract 

no. 53-645S-7-0004.

16.  On August 4, 1997, UKO notified the CO by facsimile transmission

that it had filed a protest with the GAO.



Enclosure 4

      SUMMARY OF AGENCY BID PROTEST REQUIREMENTS

Subject Area Requirement

1.  Time for Filing a Protest to the Agency Protest must be filed within 10 days after 
contract award or within 5 days after a 
debriefing date was offered to the protester.

Protests of alleged improprieties in a solicitation
shall be filed prior to bid opening or the closing
date for receipt of proposals.

All other protests filed no later than 10 days 
after the basis of protest is known or should 
have been known, whichever is earlier.

Subsequent protest to the GAO must be filed
within 10 days of knowledge of initial adverse
agency action

Protesters who file protests with the HCAD 
shall furnish a complete copy to the 
CO no later than 1 day after the protest is 
filed with the HCAD.

2.  Suspension of Performance Upon receipt of a protest prior to award, a 
contract may not be awarded, pending agency
resolution of the protest, unless 
contract award is justified, in writing, for urgent
and compelling reasons.

3.  Agency Decisions Resolution of agency protests within 35 days 
after the protest is filed.

Agency decisions shall be written, well-
reasoned and explain the agency position.  
Decisions shall be provided to the protester 
using a method that provides evidence of 
receipt.



The written final decision shall include a 
paragraph substantially as follows:

“This decision shall be final and conclusive 
unless a further written notice of protest is 
filed with the GAO in accordance with
4 CFR Part 21.  Neither the filing of a protest
with USDA nor the filing of  a protest with the
GAO affects your right to file an action in a
district court of the United States or the United
States Court of Federal Claims.”



Enclosure 5

GAO PROTEST - CHART OF RELEVANT TIME PERIODS

                    REQUIREMENT                          TIME PERIOD

Filing a Protest Solicitation - before bid opening or the closing
date for receipt of proposals.
Other Matters - 10 calendar days.

Suspension of Performance Protest received within 10 calendar days after 
award.
5 calendar days after debriefing date.

GAO Notification to Contracting Agency No later than 1 day.

Agency Report to GAO
       Requested Documents List
       Objections to Disclosure/Nondisclosure       
      of  Documents

30 days.
5 calendar days before filing.
Within 2 calendar days after receipt of the list.

Comments on the Agency Report

Hearing Held

Within 10 calendar days after receipt of report.
Within 5 calendar days of hearing.

GAO Decision Within 100 calendar days.

Express Option Within 5 calendar days if Protest Filing
GAO Decision within 65 calendar days.
Agency Report to GAO within 20 calendar
days.
Protester’s Comments on Agency Report within
5 calendar days.

Sustained Protest File claim for cost within 60 calendar days of
GAO’s recommendation.





Enclosure 6

AGENCY PROTEST - CHART OF RELEVANT TIME PERIODS

Filing a Protest Solicitation - before bid opening or the closing
date for receipt of proposal
Other Matters - 10 calendar days

Suspension of Performance Prior to award - no contract award, unless
urgent and compelling reasons are justified

Agency Decisions Within 35 days of filing

Subsequent Protest to GAO Within 10 calendar days of adverse agency
action


